
United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 223 1 3- 1450 
www.uspto.gov 



APPLICATION NO. 


FILING DATE 


FIRST NAMED INVENTOR 


ATTORNEY DOCKET NO. 


CONFIRMATION NO. 


09/540,306 


03/31/2000 


John Forecast 


EMCR: 054 


9950 



27927 7590 01/31/2006 

RICHARD AUCHTERLONIE 
NOVAK DRUCE & QUIGG, LLP 
1000 LOUISIANA 
SUITE 5320 

HOUSTON, TX 77002 



EXAMINER 



LAMBRECHT, CHRISTOPHER M 



ART UNIT 



PAPER NUMBER 



2611 

DATE MAILED: 01/31/2006 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 





Application No. 

09/540,306 


Applicant(s) 
FORECAST ETAL 


Examiner 

Christopher M. Lambrecht 


Art Unit 

2611 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)S Responsive to communication(s) filed on 10 November 2005 . 
2a)S This action is FINAL 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle t 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) E<] Claim(s) 8-17,22 and 23 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) ^ Claim(s) MZ is/are allowed. 

6) K Claim(s) 22 and 23 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed 10 November 2005 have been fully considered but they are not 
persuasive. 

In particular, Applicant argues that the claimed subject matter is "functional descriptive matter 
[that] imparts functionality when employed as a computer component since it increases computer 
efficiency"; and, thus is patentable subject matter under the authority of M.P.E.P. 2106 (B)(1). (See pages 
2-4 of Applicant's reply.) 

As noted by Applicant, M.P.E.P. 2106 (B)(1) indicates that functional descriptive material, when 
recorded on a computer-readable medium, will be statutory in most cases. Applicant's claim, however, 
provides is not limited accordingly. There is no recitation in either of claims 22 or 23 of a computer or a 
computer-readable medium — the claimed subject matter, therefore, cannot be construed as such. Even if 
the claimed transport stream data and index data were functional descriptive material, there is no 
recitation in the claim that these data are recorded on a computer-readable medium. Rather, claims 22 and 
23 merely indicate that the aforementioned data are contained in a file, which in turn is contained in a 
storage device. 

Furthermore, claims 22 and 23 lack practical application. There is no indication that the 
information contained in the storage device is related in anyway to a process carried out or executed by a 
computer. Even if Applicant's specification contemplates a computer-readable medium storing the 
claimed transport stream and associated attributes for performing seamless splicing of transport streams, 
there is nothing in either of claims 22 or 23 to indicate that the claimed information is used in any such 
way, or that it even can be interpreted or manipulated by a computer attempting to perform a splicing 
operation. 

Accordingly, the rejection of claims 22 and 23 under 35 U.S.C. §101 is maintained. 
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Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

3. Claims 22 and 23 are rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. Claims 22 and 23 recites a storage device containing a file of data, said file 
including a transport stream and various attributes of said transport stream. The claimed subject matter 
constitutes a data structure per se with no pre- or post-processing performed thereupon. The claimed 
subject matter fails to produce a useful, concrete, or tangible result. 

Allowable Subject Matter 

4. Claims 8-17 are allowed. 
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Conclusion 

5. THIS ACTION IS MADE FINAL, Applicant is reminded of the extension of time policy as set 
forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing 
date of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory action 
is mailed, and any extension fee pursuant to 37 CFR 1 . 1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Christopher M. Lambrecht whose telephone number is (571) 272-7297. The examiner can 
normally be reached on 9:30 AM - 6:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Christopher Grant can be reached on (571) 272-7294. The fax phone number for the organization where 
this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Christopher M Lambrecht 

Examiner 
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